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BIOGRAPHIES

PARTNER, Franczek

JACKIE WERNZ



4

ADVISORS IN TITLE IX INVESTIGATIONS

The Advisor’s Role

Advisors (even attorney advisors) are not new to Title IX proceedings

Students can choose who serves as advisors

Advisors have historically served as support and/or guidance during the 
misconduct process

General role of complainant advisors

General role of respondent advisors

ADA accommodations

Schools can place reasonable limits on an advisor’s role, including attorneys
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ADVISORS IN TITLE IX INVESTIGATIONS

The Advisor’s Role

The new Title IX regulations shift the role of the advisor

Emotional support

Assistance in understanding the process

Guidance in preparing statements, evidence, and other materials

A second perspective on the matter

An advisor may still act as:

Representation in the hearing

Cross-examiner of other parties and witnesses

Under the new regs, an advisor also acts as:
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ADVISORS IN TITLE IX INVESTIGATIONS

Choosing Advisors

When a party elects to have an advisor, it should be someone of their choice

A parent

A friend

A trusted faculty or staff member

A counselor

An attorney

An advisor can be:

A witness

Someone who may influence the party’s account

However, an advisor should not be:
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ADVISORS IN TITLE IX INVESTIGATIONS

Choosing Advisors

In guiding choice of an advisor or providing an advisor, an advisor should 
be well-trained in the misconduct process, including the rules governing 
the hearing, evidence evaluation, and cross-examination of witnesses 
and parties

Cost considerations for providing advisors

Consider training for advisors

Develop pool of advisors to choose from, if possible (can include 
school employees)
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ADVISORS IN TITLE IX INVESTIGATIONS

During the Investigation

Advisors’ key role in the investigation is to attend interviews with parties

Interviewers should set boundaries with advisors, but be flexible

Depending on institution policies, the advisor may have direct contact with 
the Title IX Coordinator or investigators

Difficult advisors may require re-direction or be asked to leave
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ADVISORS IN TITLE IX INVESTIGATIONS

Impact of the New Regulations on Advisor Role

Advisors are not subject to the requirement to be impartial and free from bias 

For higher education, must provide an advisor at no cost if requested by a party

An advisor can appear even if the party they are advising does not appear

Must send evidence to parties (and advisors if applicable) prior to completion of 
investigation report

Only the advisor can attend the hearing with the parties, unless someone else is 
required to attend by law
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ADVISORS IN TITLE IX INVESTIGATIONS

Impact of the New Regulations on Advisor Role

What if advisor is doing a poor job with advising/cross-examination?

What if advisor is disruptive during investigation or at hearing?

Prehearing conferences

If an advisor and party do not appear, a provided advisor must still cross-examine the 
other appearing party, resulting in consideration of the appearing party’s statement 
(without any inference being drawn based on the non-appearance)

Advisors must be permitted to question the opposing party directly, orally, and in real 
time on all relevant questions and follow up questions, including those challenging 
credibility, during a hearing (for higher ed) and through written questions (for K-12)

Even if a hearing is held at K-12, live cross-examination is not required
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ADVISORS IN TITLE IX INVESTIGATIONS

Limitations on Advisors 

BUT: can limit contact with opposing party through a mutual no contact order

Cross examination/written cross questions must be relevant; if not, 
decisionmaker/hearing officer must say why on the record

Can limit their participation in the process, but be particularly careful with 
limitations re: cross-examination

Should not limit the ability of the advisor to investigate or communicate 
with opposing advisor

It is up to the decisionmaker/hearing officer, not the advisor, to decide 
if a question is relevant
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ADVISORS IN TITLE IX INVESTIGATIONS

K12 vs. Higher Ed

In K12, advisors are likely to be parents

In higher ed, complainant advisors are likely to be friends or counselors, 
while respondent advisors are likely to be parents or attorneys

When interviewing minors, always allow parents to attend if they want to

Hearings with live cross-examination by advisors not required in K-12
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